
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1911. 



THE ADVOCATE OF PEACE. 



157 



as it was in the United States. The London Spectator 
thought that the rejection of the treaty was due to the 
element of our population that likes a fight and a 
flourish, that hates moderation and sobriety and pru- 
dence, and that cannot tolerate the notion of the 
fate of the country being in the hands of clergymen and 
professors, of lawyers and philanthropists. However 
that may be, the treaty was rejected, and not until the 
present time has any successful attempt been made to 
renew the undertaking then interrupted. President 
Taft's direct, unequivocal, and emphatic declaration as 
to the scope of international arbitration, and in particu- 
lar as to the wisdom of an international arbitration 
treaty with Great Britain, has aroused the greatest 
enthusiasm on both sides of the Atlantic. The reception 
of his words in Great Britain has been, so far as one 
can judge, quite unexampled. Every element of the 
population and the leaders of all shades of political 
opinion have joined together in an enthusiastic reception 
of the President's splendid declaration. It is understood 
that an arbitration treaty with Great Britain, making 
no reservations as to the subjects of difference which 
are to be submitted for judicial determination in accord- 
ance with its terms, is soon to be submitted to the 
Senate for ratification. It is also understood that the 
preliminary negotiations have been conducted with such 
discretion and tact and with such full knowledge on 
the part of the Senate that prompt and substantially 
unanimous ratification of such a treaty is assured. 

Surely, then, some American poet should feel the 
inspiration to provide our Eepublic with a Peace Hymn 
that would stir and move and inspire as did Julia Ward 
Howe's fine Battle Hymn of the Eepublic at the out- 
break of the terrible struggle between the States. 
Nations, like individuals, are powerfully moved by 
example and by precedent. A treaty of the kind pro- 
posed between two powers of the first class will not 
long stand alone. Its beneficent influence will call 
other similar treaties into being, and the peaceful organ- 
ization of the world through judicial process will have 
taken another long stride forward. Every such stride 
forward is a new triumph for reasonableness. 



Underlying Principles Which Should 

Govern the Method of Appointing 

Judges of the International 

Court of Arbitral Justice. 

By Thomas Raeburn White, of the Philadelphia Bar. 

ADDRESS GIVEN AT THE LAKE MOHONK ARBITRATION 
CONFERENCE, MAY 25, 1911. 

The recommendation of the project to establish an 
International Court of Arbitral Justice was the most 
significant and in many respects the most important 
act of the second Hague Conference. The project was 
fully accepted in principle . and failed of adoption only 
because of inability to agree upon a method of appoint- 
ing judges. This inability to agree was due to the fact 
that all nations claimed the right to be equally repre- 
sented in the court. 



Three principal plans were discussed at The Hague. 
They were: 

1. That each nation should appoint one judge, making 
a court of forty-six or more. This would be an un- 
wieldly body to exercise judicial functions and would 
inevitably be more of a representative assembly than a 
court. The plan was, therefore, properly rejected. 

2. That a system of rotation should be adopted by 
which each nation would appoint one judge, but some 
would sit for longer periods tnan others, so that no more 
than seventeen judges would sit at one time. This was 
rejected because all States would not in fact be equally 
represented. It is objectionable for the further reason 
that, while probably a majority of the court would be 
unchanged from year to year, it would not have that 
permanence of character most desirable in a judicial 
body. 

3. That a court of fifteen judges should be elected 
by the ministers of foreign affairs of all contracting 
powers from among nominees made by said powers, 
each nation naming one. This pleased neither the large 
nor the small powers. Each feared the predominating 
influence of the other. 

The project, therefore, failed of adoption because an 
acceptable method of appointing judges could not be, 
or at least was not, devised. How shall this difficulty 
be met:'' It is agreed that the court must be a strictly 
judicial body, and that to be such the number of judges 
should not exceed fifteen or at most seventeen. The 
propositions thus far advanced have involved the ap- 
pointment or election of judges by the contracting 
powers, as their representatives in the court, and it has 
been supposed to follow that the principle of the jurid- 
ical equality of States must necessarily be abandoned 
because of the impossibility of dividing fifteen by forty- 
six. This view is not without its powerful exponents. 
It is said that, while all nations have equal rights before 
the law, so far as concerns the maintenance of their 
sovereignty over their own territory or subjects, or in 
other such matters, they are not in fact equal either in 
power or influence, and this should be recognized in 
determining representation upon an international court. 

But there are weighty reasons against this position. 

,1. It is extremely objectionable to the smaller or 

weaker States, and they will probably not agree to it. 

2. It may not be just or equitable if we admit that 
any nation is to be represented in the court. If a small 
nation is oppressed by a stronger power by the exercise 
or threat of violence, there is a reaction of world senti- 
ment in favor of the weaker power which results to its 
advantage, but if such oppression arises from a judicial 
decision due to the greater representation in the court 
of a more powerful nation no such reaction would 
follow. It is not clear that a body which is to decide 
the rights of the weak as well as the strong ought not 
to be equally representative of both, if it is representa- 
tive of either. 

3. Power and influence are measured in large part 
by military and naval strength, and if representation 
on the court is to be determined by power and influence 
there will be a tendency to increase armies and navies 
so as to gain greater representation, thus tending to 
defeat the very purpose of the establishment of the 
court. 
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The plans proposed have rested upon the assumption 
that the court must be composed of judges appointed 
as representatives of the different nations, and the prob- 
lem how to apportion the representatives so as not to 
violate the principle of equality and to have a court 
small enough to be a judicial body has thus far defied 
solution. Let us then examine more closely this prin- 
ciple of representation. 

Is it a sound principle that the judges of a court of 
justice shall be chosen by those who will be litigants 
before it, to act as their representatives upon it? If 
this were an ordinary court there would be but one 
answer to this question. Certainly representatives of 
litigants have no place upon a judicial bench. It is 
the business of judges not to consider the interests of 
the appointing power, or of any person or nation, but 
to determine what is just. Any system of representation 
of litigants in a court destroys its judicial character, and 
none the less so because a rule of practice may prevent 
a judge from sitting when the litigant he represents 
is a party. The principle of representation once ad- 
mitted, it will become the mainspring of action. A 
case between nations is scarcely conceivable which would 
not affect the interests of some or all of the others 
with consequent effect upon the action of their repre- 
sentatives. Would such a court accomplish the object 
contemplated by the promoters of the International 
Court of Arbitral Justice? Clearly not. What the 
court must be, if it fulfills the hope of its' friends, is 
a judicial body. It must not negotiate; it must not 
compromise ; it must decide ; it must administer justice, 
not reconcile differences. The weakness of arbitration 
as we now know it is due to the fact that all but one 
of the arbitrators are representatives of the litigating 
parties rather than judges. The decision of such a 
court is very apt to be influenced by questions of 
diplomacy. With an equal number of judges repre- 
senting each party and but one man to cast the deciding 
vote, compromise and expediency cannot be excluded 
from the decision. It is small wonder that as yet the 
nations withhold certain vital questions, not admitting 
of compromise, from such courts. A dispute as to the 
boundary line of two farms will be decided by the united 
judgment of twelve jurymen and from six to ten judges 
or twenty-two men impartially chosen. But great 
nations, if they resort to courts, must submit their 
boundary disputes to one unknown man who may be 
neither intelligent nor courageous, but, if he is both, is 
only human and, therefore, in the clash of contending 
interests represented on the court, may agree to a com- 
promise where none should be. So long as there is 
insufficient confidence in the judicial quality of the 
decisions of international courts many questions will 
still be settled in the darkness of conflict rather than 
in the light of reason. 

In the constitution of the new court, therefore, all 
else must be subordinated to securing a judicial body. 
This can only be done by appointing judges, not as 
the representatives of powers who will be among the 
litigants at the bar of the court, but as men of learn- 
ing, intelligence and probity, who will administer justice 
to all and will act as the representatives of none. 

The judges must, of course, be citizens of some of 
the nations concerned, but there is a great difference 
between the appointment of a judge by a litigant and 



as the representative of such litigant and the appoint- 
ment of the same man by some other authority, not as 
the representative of any interest, but solely because of 
cases constantly come before the court; but it would 
his qualifications as a judge. The appointment of a 
fit man as justice of the Supreme Court of the United 
States arouses no opposition because he may have been 
identified with some great commercial enterprise whose 
not be tolerated that such enterprise should have any 
hand, however indirect, in the appointment itself. 

We, therefore, conclude that the fundamental prin- 
ciple which should govern the appointment of judges 
to the international court is that they should be ap- 
pointed solely on account of their fitness for the position 
and not as the representatives of any nation whatever, 
and that the appointments ought not to be made by 
the nations themselves. If this principle be admitted, 
then all difficulty arising out of the supposed necessity 
for equality of representation disappears. If there is 
no representation at all, then all nations are upon an 
equal footing and should be able to unite in an earnest 
effort to select the strongest court which can be obtained. 

The next question is, if the nations are not to appoint 
the judges, who shall do so? It was not my purpose 
to endeavor to work out the details of any plan, but 
merely to indicate what seemed to me to be the under- 
lying principles. Having decided that litigating parties 
ought not to appoint the judges, it follows that some 
authority outside of them must do so, and in this case 
it is evident that this authority must be invested in 
some person or body by the nations themselves. The 
first thought which naturally suggests itself is that the 
judges should be elected by The Hague Conference. 
There are objections to this, not the least serious being 
the fact that the idea of representation could not be 
excluded, and the judges would probably be selected 
more with a view to their nationality or known bias 
than their personal fitness. Moreover, the election of 
judges by a large body is never desirable. There is not 
apt to be a careful weighing of merits, and the respon- 
sibility is too much divided. However, this method of 
election by ministers for foreign affairs of the various 
nations, as urged by the United States at The Hague, 
may prove to be the better plan. No reason is perceived, 
however, why the members of the court could not be 
appointed from among nominees suggested by the 
nations, by a small committee or single person chosen 
for the purpose, or perhaps by the president of the Con- 
ference, subject in any case to confirmation by vote of 
the Conference. By this means the judges would owe 
their appointment and confirmation to a world body 
and would unconsciously feel a responsibility and 
allegiance to that body and to the world in general 
rather than to their own nations alone. This is very 
necessary to assist them to rise above local prejudices 
and to be world jurists in the broadest and best sense. 

I am more willing to adopt this view because it was 
substantially the one reached after discussion, in an 
analogous case, by a body of men whom we in America 
at least venerate as one of the most able and distin- 
guished assemblies ever brought together. I refer to 
the Convention of 1787, which framed the Constitution 
of the United States. The States which are now con- 
stituent parts of the Union were then separate sovereign- 
ties, and the problem of establishing a court which 
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should have jurisdiction of disputes between the States 
was not essentially different from that now before us. 
It was at first thought that disputes involving what 
we would now term honor or vital interests should not 
be submitted to the Supreme Court of the United States. 
In the report of the Committee of Detail of the Con- 
vention, which report was made on August 6th, there 
was an elaborate provision for the Constitution of a 
special representative court whenever disputes arose 
between two or more States over jurisdiction or terri- 
tory, or whenever rival claims were made to the same 
land under grants from different States. Minor disputes 
between States were to be submitted to the Supreme 
Court, whose judges, however, it was then contemplated 
would be elected by the Senate. Thus it is clear that 
the thought first in the mind of the Convention was 
that a court which decided even minor disputes between 
the States should consist of judges elected by repre- 
sentatives of those States, and that the more serious 
disputes should only be decided by judges appointed 
by the States themselves for the particular controversy. 
But this idea was abandoned. On August 24th, after 
debate, a motion prevailed to strike out these provisions 
for a special court, and in the revised report of the 
"Committee of Style," on September 12th, we find all 
disputes without reservation referred to the Supreme 
Court, the members of which were to be appointed by 
the President by and with the advice and consent of 
the Senate. It is not to be doubted that the progress 
of the mind of the Convention of 1787 was along the 
path we now tread. First, they thought disputes of 
an important nature between sovereignties could only 
be decided by a court appointed by those sovereignties. 
They were thinking rather of diplomatic negotiation 
than of judicial decision. Later, they realized this and 
accepted in full the principle that disputes even between 
sovereign States can best be decided by a strictly judicial 
body and that upon such a body the representatives of 
litigants have no place. It is not unlikely that when 
actually selected we would find that the judges would 
differ little in nationality or personnel from what they 
would have been if selected on some such system of 
representation as is advocated by those who would aban- 
don the principle of the juridical equality of States, one 
judge being appointed from each power of the first 
class and the rest distributed among groups of smaller 
nations. But the appointments would have been made 
upon a higher and better basis than that of represen- 
tation, and the principle of equality so tenaciously ad- 
hered to by the smaller nations would have been pre- 
served. 

There are safeguards which may be properly thrown 
about the selection of judges of the international court 
which will not violate the principle, will insure a court 
capable of dealing intelligently with all questions which 
may come before it and will strengthen it in public 
confidence. Thus it may be provided that no more 
than two judges shall represent any recognized system 
of law, or that no two shall be citizens of the same 
nation or other like restrictive provisions. But as to 
positive requirements, let there be none save that the 
judges shall be worthy to wear the ermine of the most 
august tribunal the world has ever seen and be capable 
of rising above national prejudices and deciding cases 
solely upon the eternal principles of justice. 



Platform of the Seventeenth Annual 

Lake Mohonk Conference on Inter* 

national Arbitration. 

The seventeenth Lake Mohonk Conference on Inter- 
national Arbitration expresses its profound satisfaction 
in the impressive advances of the past year, so signal 
as to make the year the most memorable in the history 
of international progress in the United States. 

The President of the United States in his declaration 
favoring the reference to arbitration of every difference 
not settled by regular diplomacy and in negotiating with 
Great Britain and Prance general arbitration treaties 
without reserve, has taken the highest and most advanced 
position. We call upon our people for such earnest co- 
operation and expression of public opinion as shall ensure 
the execution of these treaties in such form that they 
shall not fall short in any degree of the public declara- 
tions of President Taft and of the just expectations 
that these declarations have aroused on both sides of 
the Atlantic; and we urge the offer of similar treaties 
to all nations ready to conclude them with us. 

The efforts of our Secretary of State to secure the 
organization of the .International Court of Arbitral Jus- 
tice have during the year advanced so far as to promise 
the complete success of that effort before the meeting 
of the third Hague Conference. We urge the unremit- 
ting reinforcement by our people of the endeavor for 
the perfecting of this supreme provision for the admin- 
istration of international justice, recognizing that it is 
only through the complete establishment of the system 
of law that the system of war will come to an end. 

The Congress of the United States has by unanimous 
vote authorized the President to create a commission 
to consider the pressing problem of the limitation of 
the burdensome armaments of the world. We record 
our gratitude and satisfaction at this resolution of Con- 
gress in behalf of independent American action, and 
trust that the early creation of this commission will 
place the nation in as pronounced leadership in dealing 
with this momentous issue as that taken by the President 
in behalf of unreserved arbitration. We believe that 
resolute initiative on our part will win the practical co- 
operation of other powers and promote more definite 
and hopeful effort in behalf of the steady decrease of 
the machinery for the settlement of disputes by force 
corresponding to the present steady development of the 
instrumentalities for their settlement by justice. 

We call attention to the fact that the time for the 
creation of the international committee for preparing 
the program of the third Hague Conference is only two 
years distant, and we ask for such early and careful 
thought upon this critical work as shall ensure for the 
next Conference the most intelligent preparation, the 
most constructive activities and the largest results. The 
nations are confronted by the serious needs of interna- 
tional provision for the immunity of ocean commerce 
in time of war, for prohibiting money loans to belliger- 
ent nations by neutral peoples, and for prohibiting 
betimes aerial warfare. To the full consideration of 
these and other imperative concerns in the period pre- 
ceding the meeting of the conference we earnestly urge 
all friends of international progress. 

We welcome and endorse the proposal recently sub- 



